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Abstract

Explores the metamorphosis of the dispute resolution system in India from the Mediation Bill 2021 to
Mediation Act 2023. The study deals with mediation as an accessible, quick and consensual dispute
resolution method and it explores party autonomy, procedural fairness, institutional regulation and
access to justice. It covers the aims of analysing the concept and the legislative development of
mediation, comparing the 2021 Bill and the 2023 Act and fixing the effectiveness and prospects of
mediation. The methodology chosen is qualitative and is based on doctrinal and analytical study of the
law, precedents, law databases, Parliamentary documents and secondary sources. The results show that
the Act is a structured platform for pre-litigation, institutional, online and community mediation, but
implementation requires trained mediators, institutional capacity and awareness and digital access.
Effective implementation enhances mediation's role in justice delivery and empirical, comparative and
longitudinal study is recommended, the study concludes.

Keywords: Mediation Act 2023; Mediation Bill 2021; Access to Justice; Alternative Dispute
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1. Introduction

“The Mediation Bill, 2021, which was introduced in the Indian Parliament in December 2021, became
the Mediation Act, 2023, the first standalone piece of legislation in India dedicated primarily to
mediation, through Presidential assent on 14 September 2023”. “The Bill was introduced in the Rajya
Sabha on 20th December 2021 and has been considered by the Department related Parliamentary
Standing Committee on Personnel, Public Grievances, Law and Justice which submitted its report on
13th July 2022”. The Bill passed the Rajya Sabha on 1 August 2023 and the Lok Sabha on 7 August
2023 after undergoing various amendments from the government and a debate on the floor of the Houses
(Naidoo, 2023). The importance of the legislative transition is that this would be the first effort to
establish a legal framework which would consolidate the mediation in India from an assemblage of
different, court-annexed, statutory and institutional arrangements into a more coherent approach to
mediation. But at the same time, this transition is sometimes overstated. In this regard, a standalone
statute does not necessarily demonstrate that mediation has reached the level of an equally accessible,
institutionally effective and socially embedded justice delivery mode. What is more difficult to consider
is whether the promise of consensual, non-adversarial dispute resolution in the norms can translate into
access to justice for diverse Indian communities in the real world through the framework of the law?
(www.lexology.com).

One of the issues that mediation attempts to address is not only the presence of litigation, but the balance
between formal adjudication, procedural delay, cost, accessibility and the social implications of dispute
resolution. Although the institutional scene of cases involving civil disputes has traditionally been the
Indian courts, mediation is a notion of justice where the parties to the dispute themselves take direct
part in negotiation with the support of a third, impartial agent in order to reach, as far as possible, an
agreement. This is because mediation focuses on communication, negotiation, confidentiality and
agreement among the parties, whereas adjudication is primarily designed to help the court decide on
the rights and obligations of the parties. The legislative purpose of the Mediation Bill, 2021 was also to
foster the culture of mediation, especially institutional mediation, to take measures for the enforcement
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of settlement agreements reached through mediation, to establish a regulatory regime for mediator and
mediation institutions and to promote community mediation and recognise online mediation as a cost-
effective mechanism (Egbunike-Umegbolu, 2024). The changeover into the 2023 Act thus poses a more
general socio-legal question: is it possible to maintain a legal structure which promotes settlement while
at the same time retaining the sense of voluntariness, procedural fairness and access to a judicial
remedy?

But the answer does not just lie in the formal terms of the statute itself. The Mediation Bill, 2021,
already engendered a considerable number of Parliamentary debates regarding the compatibility of
mediation with access to courts. The Standing Committee raised doubts about the proposed pre-
litigation mediation framework as it may potentially postpone the access to the adjudication process
and suggested considering the applicability of such pre-litigation mediation framework again and
implementing it in a step-by-step manner (Alexander, & Chong, 2022). Also reviewed by the Committee
were issues concerning the length of mediation proceedings, mediation confidentiality, registration of
settlement agreements, and institutionalizing mediation. Their deliberations make history clear that the
legislative project was not just another alternative dispute resolution mechanism. It was a more
fundamental institutional decision — whether, and when, mediation was to be encouraged or required
and how mediation was to be controlled, and also on the interface between the rights and duties to go
to court to seek adjudication and to arrange for consensual dispute resolution (Blakey, 2021).

The introduction of the Mediation Act 2023 is a pivotal moment in the evolution of India's justice-
delivery system, therefore. The Act capped a state of statutory framework that covered aspects such as
pre-litigation mediation in civil and commercial disputes, the determination of the suitability of those
disputes for mediation, the appointment and conduct of mediators, mediation service providers, the
mediation institute, the mediated settlement agreement, confidentiality, and other matters. The
legislative framework also aims at institutionalizing mediation under Mediation Council of India and
to enable the building of the infrastructure of mediation. It suggests a trend to move away from a judicial
achievement and experiment-based mediation to a known part of the national dispute-resolution system.
Meanwhile, there are a vast range of factors beyond the statutory provision that influence the effective
implementation of an institutionalisation, such as trained mediators, public awareness, the capacity of
institutions, affordability, digital accessibility, professional ethics and confidence between the litigants
(Sarkar, & Bhattacharjee, 2023).

This transformation has a socio-legal character with a particular emphasis on mediation outside the
courtroom. Many conflicts in India concern ongoing social, family, business or neighbourhood
relations, where the goal might be more to achieve the justice of the situation rather than simply who is
right. In suitable cases, a mediated settlement allows the parties to maintain relationships and consider
options that are not available with a traditional judgment (Alexander, 2024). The Department of Legal
Affairs also has recognized mediation as a tool that has the potential to save time, resources and facilitate
resolution without resorting to formal litigation. But mediation requires informed consent and equal
involvement. The mere existence of a settlement process, therefore, cannot be equated with substantive
access to justice, especially if there are significant disparities between the parties in economic resources,
legal knowledge, bargaining power or social status (Ali, 2024).

1.1. Statement of the problem

The justice delivery machinery in India is still plagued by delays, exorbitant costs, procedural
complexities and lack of accessibility, thus necessitating effective alternative dispute-resolution (ADR)
forums. The Mediation Bill, 2021, that later became the Mediation Act, 2023, aims to solve the problems
by providing a detailed statutory framework for pre-litigation, institutional, online and community
mediation. Its implementation, however, is not without significant socio-legal concerns, namely on
voluntary participation, party autonomy, fairness of the procedure, accessibility, institutional capacity
and the protection of vulnerable parties. Specific legal sensitivities, negotiation strengths, and access or
availability of trained mediators can impact meaningfully participation. The challenges are whether the
Mediation Act, 2023 can adequately shift the justice delivery landscape and whether it can ensure
accessibility, fairness, efficiency and rights protection to parties.

1.2. Aim and significance

The study seeks to critically analyse the Indian evolving statutory framework through a socio-legal and
doctrinal study of the Mediation Bill 2021 and the Mediation Act 2023, aimed at unlocking the potential
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of accessible, efficient and consensual dispute resolution to transform the justice delivery system. It's
important for three reasons. It first explores the process of moving from a piecemeal mediation system
to a more complete mediation system within the law, such as pre-litigation, institutional, online and
community mediation. Second, it assesses the implications of the 2023 Act on the socio-legal
awareness, procedural fairness, and institutional regulation regarding their accessibility and
applicability to vulnerable participants. Third, it speaks to the practical obstacles that could prove
decisive in implementing statutory recognition of mediation in India and thus in establishing mediation
as a viable, equitable and sustainable element of India's justice delivery system.
1.3. Research objectives
The study addresses three objectives:
e To undertake the study into the concept of mediation by understanding and reading the Mediation
Act, 2021 in depth.
e To explore the possibilities of dispute resolution through mediation by comparing the Mediation
Act, 2021 with the Mediation Act, 2023.
e To evaluate the effectiveness of mediation as a dispute resolution process and its future in India.
14. Research gap
The study is justified by the following three gaps in literature. First, the current scholarship primarily
focuses on mediation as a tool to alleviate judicial delay and case pendency and has neglected the
broader socio-legal implications of delivering justice. Second, the studies dedicated to the Mediation
Bill, 2021 tend to reflect on the legislation without exploring the shift toward the Mediation Act, 2023
and the impact thereof on accessibility, party autonomy, procedural fairness, and institutional regulation.
Third, there is a lack of study that combines legislative measures and practical implementation issues,
such as digital inequality, capacity of mediators and public awareness. The present study aims to fill
these gaps, by engaging in a critical socio-legal analysis of the changing mediation system in India.
The study is divided into successive sections. The first one is the Introduction where background,
statement of the problem, aim, significance, objectives and study gap are introduced. Second, the
Literature Review explores the fundamental research, access to justice, judicial efficiency, legislative
advancement and the birth of the Mediation Act, 2023. Thirdly, the Material and Methods present the
methodological approach used in qualitative study which is socio-law, doctrinal and analytical. Fourth
in the Conceptual and Legal Foundations are presented the principles and developments of mediation.
Fifth, the Legislative Evolution and Dispute-Resolution Potential presents an analysis of the changes
wrought between the Bill and the Act. The 7th step is Effectiveness, Implementation Challenges and
Future Prospects, which investigate practical challenges. Lastly, the Findings, Discussion and
Conclusion summarise the findings and implications from this study.

2. Literature review

2.1 Foundational Literature on Mediation and Alternative Dispute Resolution

The basic theoretical literature on mediation centres on two main arguments, one being that there are
circumstances in which usual adjudication is not the best way to resolve conflict and the other being
that consensual means offer parties can have more influence in deciding what happens. Gregory-
Stevens, J. Broadly speaking, (2023) draws on the influential approach to mediation whereby mediation
is understood as an intervention by a neutral third party to help the parties arrive at a mutually agreeable
resolution to the dispute, where the key focuses of mediation are on communication, negotiation and
structured problem-solving. Fan, K. (2023) also find mediation in the context of the transformation of
dispute resolution as opposed to adjudication process, highlighting the involvement of the parties and
the consensual resolution of the dispute. The book, Mediative Minds: How Effective Mediators Think,
Act and Learn by Roy, C. (2023), builds a theoretical framework of the mediation process as a
participatory and flexible approach, though largely focusing on an institutional and implementation
framework that is not tailor-made for India. This is necessary, given the central assumptions of the
nature of mediation that can be tested when mediation is more tightly woven into a mandatory justice
delivery system, namely: voluntariness, neutrality, and bargaining (Al Mamun, A. 2022).

2.2 Mediation, Access to Justice and Judicial Efficiency
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A second strand of scholarship looks at mediation to increase access to justice and to overcome the
institutional constraints of litigation-based resolution. Chijioke, U. Citing the claim that “settlement is
generally better than adjudication”, (2023) challenges the notion that it should always be the preferred
approach, given that “private settlement” can sometimes serve to “mask larger issues of justice and
public values.” By contrast, others like Kaplan, E. (2022) highlights the potential of alternative dispute
resolution to offer more flexible, participatory and problem-solving ways than litigation. This debate is
salient in India where one issue of significance has been that of case pendency and delay in repeated
cases has led to increased use of alternative mechanisms. Asaah-Junior, S. K. Efforts might be more
efficiently accomplished through mediation, but a focus on the number of cases concluded could not be
the only measure of the effectiveness of mediation, as posited by (2024). Equality of parties and the
protection of legal rights are also essential aspect of the quality of participation (Abdullah, K., & Rasool,
A.2024).

2.3 The Development of Mediation in the Indian Legal System

Indian scholarship has traced the evolution of mediation through the various judicial efforts, statutory
mechanisms and court-annexed ADR institutions. The amendment to the Code of civil proceedings,
1908, adopted in 1999 and implemented with subsequent amendments, gives important statutory
regulation to the judicial remands to alternative dispute resolution mechanisms (Gashparova, V. 2023).
“While Salem Advocate Bar Association v Union of India highlighted the need for establishing Section
89 and providing suitable ADR structures, Afcons Infrastructure Ltd v Cherian Varkey Construction Co
(P) Ltd later gave clarity on the nature of conflicts appropriate to be sent for mediation or other modes
of ADR”. According to Kharitonashvili, N. (2023), mediation is an increasingly developing feature of
Indian civil justice system. The Li, however, the presentation of mediation, both judicial interpretation
and court-annexed schemes, is examined in Mediation in 2024, whereas the wider impact of then
introducing a dedicated statutory scheme is under-researched.

24 The Mediation Bill, 2021 and Legislative Transformation

Another thread of literature explores the Mediation Bill, 2021 as a measure to consolidate and
institutionalise mediation in India. The Bill includes a broad-based mediation regime for pre-litigation
mediation, institutional mediation, online mediation, community mediation, mediation accreditation
and mediation settlement agreements (Parvataneni, L. D. 2024). The parliamentary review of the Bill
also gives rise to important concerns about the coercive nature of mediation as a pre-litigation step, the
respective role of courts and mediation as well as the balance between mediation and access to
adjudication (Pandya, S. R., & Bharad, B. H., 2012). 2024). It conceals, therefore, a fundamental
reorganisation of the procedure of dispute entry and flow into the justice system (Sinha, S.). 2023).
However, current debates around the Bill are more focused on its constitutional and governance
elements, giving less attention to the social and economic and real-world conditions that underpin the
effectiveness of the Bill's constitutional elements (Akano, N. 2022).

2.5 The Emergence of the Mediation Act, 2023

With the passing of the Mediation Act, 2023, it marks yet another milestone in the evolution of the
mediation system in India that also focuses on the institutional, procedural, and technological aspects
of mediation (Dawood, S.). 2023). The Act provides for pre-litigation mediation, mediated settlement
agreements, online mediation, community mediation and the establishment of a regulatory framework
for mediation institutions and professionals (Chanda, S., et al., 2024). Its development has sparked
debate about the benefits of statutory recognition for greater consistency and public trust whilst
maintaining mediation's consensual nature (Islam, 1. 2024). Unresolved questions are the roles of
mandatory participation, necessary competence of mediators, confidentiality, enforceability and
institutional implementation as identified by Alexander, N. (2023). What remains comparatively
underdeveloped is an integrated assessment of whether the Act reconciles judicial efficiency with party
autonomy, accessibility with procedural fairness, and institutional regulation with the fundamentally
consensual nature of mediation.

2.6 What the Literature Establishes and What Remains Open

Collectively, this literature reinforces three general hypotheses: First, that mediation offers an
alternative to adjudication that is participatory; Second, that mediation can help alleviate the burden of
the procedures of justice and accessibility to dispute resolution; Third, that statutory and judicial
backstopping can boost its institutional status within the justice system. But there are still significant
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unanswered questions. The current literature fails to link the development of court-annexed mediation
with the legislative process from the Mediation Bill, 2021 to the Mediation Act, 2023, and does not
fully address issues of efficiency, bargaining inequality, digital accessibility and procedural fairness and
protection of vulnerable parties. The present study seeks to fill this void by analysing the legislative
metamorphosis with a socio-legal prism catering to not only the formal statutory structure of mediation
but also the implications it holds for accessibility, institutional capabilities, party autonomy and the
delivery of justice in India.

3. Material and Methods

The study is of a qualitative socio-legal nature with an infusion of doctrinal and analytical examination
of the legislative development of mediation law in India. The doctrinal part is done by studying “the
Mediation Bill, 2021 and Mediation Act, 2023, along with various provisions of the Code of Civil
Procedure, 1908”, judicial pronouncements relating to mediation and other authoritative legislative
materials. The study attempts to describe the course of mediation in the justice delivery system in India
and analyses the legal and socio-institutional implications of the statutory metamorphosis of mediation
in India. Special focus on pre-litigation mediation, institutional and online mediation, community
mediation, mediated settlement agreements, party autonomy, procedural fairness and access to justice.
Delhi NCR has been chosen as the study area as it is an important legal and institutional hub, wherein
the functioning of courts and mediation centres, legal institutions and practitioners of ADR, happens in
a somewhat developed dispute-resolution space. The geographical detail helps to set the context for the
study of the relationship between the statutory framework and the practical aspects of delivering justice.
The study does not use primary field survey or interviews; instead, Delhi NCR acts as the context within
which the legal and socio-legal analysis takes place and does not represent a source for statistical
generalisation. Hence the interaction between statutory provisions, judicial approaches, institutional
arrangements and broader social considerations relevant to mediation are considered.

The study is based only on secondary data, gathered from various authoritative legal and institutional
sources. Primary materials include legislation, judicial decisions, parliamentary debates and committee
reports, government notifications, policy documents and official materials relating to mediation.
Secondary materials include books, peer-reviewed journal articles, legal commentaries, study and
credible institutional publications dealing with mediation and access to justice and judicial reform, and
alternative dispute resolution. The collected material is analysed across the nature of legislation, in light
of their objectives, areas of development, the interpretation of the provisions, remaining questions and
implementation problems, that is, by using qualitative content analysis and doctrinal interpretation. The
methodology is therefore not towards any statistical measurement of mediation itself but to instigate a
critical appreciation of the role of transition from the Mediation Bill, 2021 to the Mediation Act, 2023
in the transformation of the justice delivery in India.

4. Conceptual and Legal Foundations of Mediation in India

The literature on mediation begins with grasping the notion of mediation as consensual and participatory
means for dispute resolution. It states that mediation is a process designed to facilitate the exchange of
information of the parties involved, to clarify the issues and problems, and to explore possible
negotiation and compromise through the help of an impartial outsider. Additionally, Carrie Menkel-
Meadow places mediation in the context of the overall evolution of alternative forms of dispute
resolution, which she attributes to flexibility, problem-solving and participation by the parties. In the
Indian context, scholarship is seen as charting the evolution of mediation because of judicial
intervention, statutory recognition, and court-annexed machinery. “The amendment of section 89 of the
Code of Civil Procedure, 1908, is a significant step in this direction, with cases like Salem Advocate
Bar Association v Union of India and Afcons Infrastructure Ltd v Cherian Varkey Construction Co (P)
Ltd further reinforcing the judicial acceptance of mediation as a valuable alternative to traditional forms
of adjudication” (Pablo, 2024).

Another body of literature focuses on legal concepts of mediation, such as constitutionality, voluntary
participation, confidentiality, neutrality and the settlement by consent. It sees these principles as
fundamental to differentiate it from adjudication which is done through a judiciary authority and so has
an outcome. The literature also highlights an on-going pickle: between voluntary settlement and
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ongoing institutional nudge towards mediation in the justice system. In this backdrop, the Mediation
Bill, 2021 is an attempt to give a more inclusive legal regime to a process that has been growing under
various pieces of legislation and judgments. The literature thus offers a lot of conceptual bases for
understanding mediation, and an examination of the connection between the traditional consensual
nature of mediation and the existing mediation-to-become-institutionalised in a statute should be made
(Zhao, et al., 2024).

5. Legislative Evolution and Dispute-Resolution Potential: From the Mediation Bill, 2021
to the Mediation Act, 2023
The Mediation Bill, 2021, is narrowly concerned with the effort to bring mediation into a proper statute
book. It discusses pre-litigation, institutional, online, community mediation, and the appointment and
regulation of mediators and enforcement of mediated settlement agreements. Overall, the Bill is thought
to reflect a change from the way that ADR provision has operated in the past — based on piecemeal
provisions and reports — to a more formal mediation regime. Another scrutiny examined in Parliament
is in relation to the issue of pre-litigation mediation — the question of whether the courts should
encourage mediation and settlement in litigation and how such steps affect parties' access to the courts.
Such deliberations clearly illustrate that the legislative process of mediation does not only point towards
a procedural reform, but also a larger restructuring of how disputes are routed to the justice-delivering
institutions in India (Zhomartkyzy, 2023).
The Mediation Act, 2023 is the next step in this legislative progression with a specific statutory
framework for mediation. Lots of literature is starting to look at the Act in connection with institutional
mediation, online mediation, community mediation, mediated settlement agreements and the proposed
regulatory mechanism for mediation as a profession or institution. The Bill-to-law transformation is
important because it puts teeth into the policy goal of strengthening mediation by providing a statutory
structure that go beyond and remain parallel to the formal judiciary. But the extent to which the
possibilities of dispute resolution are extended by these legislative changes is analysed relatively less
from a broader perspective. The relation between the normal operation of courts and statutory mediation
in particular, party autonomy and accessibility, and institutional capacity and development are important
aspects that need further exploration (Bogda, 2024).

6. Effectiveness, Implementation Challenges and Future Prospects of Mediation in India
The study on the effectiveness of mediation tends to be linked to faster settlement, lower litigation
expenses, lighter judge loads and more flexibility in solving conflicts. While the specific suggestion is
only that mediation is particularly suited for disputes involving ongoing relationships, because
negotiated solutions can leave more room for interests beyond those litigated in the adjudicative forum.
Similarly, Indian scholarship has acknowledged mediation as a method to decrease reliance on
traditional litigation and make means of dispute resolution more accessible. However, the settlement
per se is not sufficient evidence of effectiveness. The need for quality participation, fairness in
negotiations, confidentiality, neutrality and that parties be able to make informed decisions are
increasingly touched upon in the literature. These factors are especially important when there is an
imbalance in economic, legal, or negotiating power among the parties to a dispute (Khalid, 2024).
Finally, a thread of the literature focuses on the potential future progress and impact of mediation in
India, highlighting obstacles and issues that can shape its future effectiveness. These include low public
awareness, availability and competency of trained mediators, institutional readiness, professional
regulation, technological challenges and the challenges of online mediation. The growth of mediation
also raises questions about accessibility of mediation for socially as well as poor groups and whether
mediation can operate routinely within the differing regions and communities. There is some legislation
that addresses these issues with the Mediation Act, 2023 offering a statutory footing for the
effectiveness; however, there is no direct link between legislation and practical effectiveness. It
consequently raises questions: Can the new framework translate the potential of mediation into a
sustainable piece of accessible and participative justice delivery in India? (Rungruengduayboon, &
Kaewla-iad, 2022).
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to the Mediation Act, 2023
“The first step in the legislative push for mediation in India is the Mediation Bill, 2021, which was
introduced in the Rajya Sabha on 20 December 20217, aimed at "promoting and facilitating mediation,
especially institutional mediation, and providing for enforcement of mediated settlement agreements, a
mechanism for registration of mediators, encouragement of community mediation, and making on-line
mediation an acceptable and cost-effective process" (Panduwiyasa, et al., 2024). The Bill is a step to
build a comprehensive legislation for mediation that goes beyond the disjointed development of
mediation in various statutes and the court annexed mediation. In its original draft, it introduces
provisions for pre-litigation mediation in civil and commercial finances, identifies disputes that are
unsuitable for mediation, provides for mediators to be appointed and mediators to follow certain
standards of conduct, and also recommends the setting up of a Mediation Council of India for this
purpose. The Bill also aims to create greater legal certainty for mediated settlements when reached and
holds mediated settlement agreements final absent limited grounds for challenge (Sang, 2023).
“The Bill is sent to the Department related Parliamentary Standing Committee on Personnel, Public
Grievances, Law and Justice for detailed consideration on 20 December 2021”. The Committee is
reporting on 13 July 2022 that it has found some issues in the original legislative framework in its 117th
Report. It has also voiced concerns about pre-litigation mandatory mediation, with a view that this
requirement to politicize court access via a mediation can create a delay to making the court’s call in
some cases. It suggests re-thinking compulsory pre-litigation mediation and implementing it in a staged
process (McLaughlin, 2021). The Committee also recommends that the proposed mediation period of
180 days available with an additional 180 days in case of failure be reduced to 90 days with a 60 day
extension in cases of failure; reconsideration of the list of disputes excluded from mediation;
strengthening and independence of Mediation Council of India; transfer of the responsibility of
regulating mediation service providers and institutes from multiple Councils to Mediation Council of
India; introduction of consequences in case of violation of confidentiality and that the registration of
mediated settlement agreements have discretion rather than mandatory requirement. These
recommendations illustrate that the Parliamentary scrutiny is not just about expanding mediation, it also
concerns accessibility, processes and institutional coherence (Yadav, et al., 2024).
Official changes to the Mediation Bill, 2021 are introduced in the Monsoon Session of Parliament 2023
after the recommendations of the Standing Committee and its consultations. Revised Bill is passed by
the Rajya Sabha on 1st August 2023 and Lok Sabha on 7th August 2023. It is then assented to by the
President on 14th September 2023 and published in the Official Gazette on 15th September 2023 and
thus becomes the Mediation Act, 2023. The significance of the legislative history is that the final statute
is not a reproduction of the original proposal in 2021, seeing that the draft of the bill has undergone the
parliamentary and governmental examination. The Act is implemented in a staged approach with some
provisions being activated from 9 October 2023, in consideration of the administrative and legal
prerequisites to be fulfilled for bringing the statutory framework into existence (Jones, & Aftab, 2023).
The Mediation Act, 2023, consequently provides a specific statutory framework on mediation and aims
to integrate mediation more effectively and systematically into India's justice-delivery mechanism. As
per the Act, mediation in it includes pre-litigation mediation, institutional mediation, the appointment
and procedure of mediators, mediation service providers and mediation institutes, community mediation
and online mediation. It also sets out the principles for mediated settlement agreements and allows
mediation for the registration of the agreement in certain situations to be provided at the choice of the
parties. (Jones, & Aftab, 2023). It is worth noting that the enacted framework is now more time
constrained on the mediation process as compared to the original Bill, allowing an additional 120 days
with parties' consent. The Act also includes online mediation as part of the statutory framework, and
aims for its use to be an accepted, and cost-effective mediation settlement process, and community
mediation works to bring the settlement culture of mediation to a dispute in the local community where
peace and harmony may be at stake (McLaughlin, 2021).
Thus, the move from Bill to Act yields various benefits for the justice delivery system in India. Firstly,
it provides mediation with a new, and specific, statutory role than it having been largely shaped by
judge-led directions and piecemeal bits of legislation. Second, mediated settlements, when reached,
have the benefit of being enforceable, meaning that parties that go through mediation can be assured
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their settlements can be enforced. Third, institutional, online and community mediation provide
additional venues for the resolution of disputes in alternative ways to the typical courtroom (Yadav, et
al., 2024). Fourth, the rules for mediators, mediation institutes and providers look for more
professionalisation and uniformity. Lastly, the statutory emphasis placed on the consensual resolution
of disputes has the potential to, ultimately, reduce unnecessary litigation and for parties to resolve
disputes using a less adversarial and more participatory process. These benefits are, however,
conditional upon successful implementation, adequate institutional capacity and trained mediators,
public awareness and meaningful access to the process. The shift from the Mediation Bill, 2021, to the
Mediation Act, 2023 is, therefore, not just a change in the statutory language but an important legislative
effort to bring mediation as an organised and acknowledged part of justice delivery in India
(Panduwiyasa, et al., 2024).

8. Findings

From the doctrinal and socio-legal analysis that was presented above, three main findings ensue which

align with the Study objectives.

e From the legal analysis, there emerges a distinct pattern that mediation is gradually emerging as a
formal and much more recognized mode of dispute resolution within the Indian framework of
justice delivery, more than being just a court-based alternative. The Mediation Bill, 2021, introduces
a holistic statutory framework in terms of facilitating pre-litigation mediation, institutional
mediation, online mediation, community mediation and regulation and enforcement of mediated
settlements. The following enactment of Mediation Act, 2023 subsumes these aspects under a single
umbrella and retains mediation as a consensual and participative mode of resolving disputes.
(Objective 1)

e The legislative journey from the Mediation Bill, 2021 to the draft Mediation Act, 2023 marks a
major shift from a proposed regulatory framework to a structured statutory mechanism for dispute
resolution. The parliamentary examination reveals several areas that need to be clarified and
brought in are the establishment of pre-litigation mediation; time limits for mediation proceedings;
confidentiality; registration of settlement agreements reached in mediation and the institutional
structure responsible for conducting the mediation. The legislative regime is therefore the fruits of
a struggle with procedural and institutional aspects whilst at the same time trying to establish a
firmer base for the use of mediation more widely in India. (Objective 2)

e The findings suggest that the success and evolution of mediation is not solely reliant on its legal
status and but buys also on the quality and accessibility of its implementation. Mediation can help
parties reach a settlement in a timely, flexible manner; decrease the conflictual nature of settlement;
and alleviate strain on the formal judicial process. Yet, its efficacy in practice is linked to the
capacity to form mediators, institutional capacity, public awareness, appropriate regulating systems,
technological accessibility and meaningful participation of the competing parties. The future of
mediation in India thus rely on how statutory recognition translates to an accessible, credible and
consistently effected dispute-resolution process. (Objective 3)

9. Discussion

Mediation is a key step in changing the present scenario of India's justice delivery system to achieve a
consensual way of resolving disputes without formal adjudication (Ministry of Law and Justice). 2023).
Mediation emphasizes communication and negotiation rather than litigation, which, in cooperation with
a judicial authority, typically ends up in a binding determination. 2015). The evolution of its application
as per the sections 89 of the Code of Civil Procedure 1908 and subsequently in the judicial sphere,
illustrate the step by gradual enhancement of alternative dispute resolution as part and parcel of the
formal law. The Mediation Bill, 2021, further enhances this institutional development by attempting to
make various forms of mediation under one common statute. 2020). The Mediation Act, 2023, thus
provides a new unique character to mediation and provides a unique niche for pre-litigation mediation,
institutional mediation, online mediation and community mediation within the overall framework of
delivering justice (Gabrieli, A., & Alberstein, M.). 2022). It reflects a gradual evolution to a more
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participatory and settlement-oriented approaches to resolving conflicts, while upholding the value of
confidentiality, neutrality and voluntary participation (Najjemba, S. 2019).

Legislative development still plays a major role in the transformation into mediation in India. The
evolution of the Mediation Bill 2021 into the Mediation Act 2023 reflects attempts towards introducing
more procedural certainty and institutionalising mediation (Sela, A.). 2018). The parliamentary
deliberations on the Bill raise significant issues about pre-litigation mediation, the time limit on
mediation, disputes excluded from mediation, confidentiality, as well as registration of mediated
settlements and the governing rules for mediation professionals and institutions (Abdullah, K., &
Rasool, A.). 2024). The legislation enacted then adds greater structure to how mediators, mediation
service providers, and mediation institutes are to be regulated as well as to how mediated settlements
are to be structured, along with the introduction of online mediation and community mediation
(Archerd, E. R. 2020). The statutory form of mediated settlements also bolsters legal weight of
achievements by the mediation process. Meanwhile, the law system calls for efficient institutional
mechanisms to help the principles included in the law's substance to be put into action (Ali, S. F. 2024).
Another important aspect of mediation, especially given that the practice offers an alternative for parties
who might otherwise find that the time, cost, and complexity of traditional litigation can be daunting
(Egbunike-Umegbolu, C. 2024). Mediation promotes creative engagement with the process and crafts
a solution that focuses on the parties’ interests and priorities while being more in control of the
settlement process (Panduwiyasa, H., ET AL., 2024). Finally, online mediation furthers access by lifting
geographic and logistic hurdles, and community mediation brings settlement options to local disputes
involving interpersonal realms and social comfort (Anderson, D. Q). 2015). Yet the necessary conditions
for effective access include public awareness, trained mediators, the institutional readiness,
technological access, and professional regulation. Attention also needs to be given to the fact that
meaningful participation 1is impacted by differentials in economic resources, legal
knowledge/bargaining power, etc. (Gabrieli, A., & Alberstein, M.). 2022). Thus, mediation finds its
truth, not only as an alternative technique but as a nascent and developing element of the India system
of justice delivery which, for its sustainability, rely on effective synergy among statutory recognition,
institutional capacity and ready availability of use (Najjemba, S. 2019).

10. Implications

The study has important legal, institutional and practical implications for justice delivery in India. It
shows that the Mediation Act, 2023 offers a statutory framework for pre-litigative, institutional, online
and community mediation procedures and enhances the formalisation of mediated settlements. These
findings suggest that mediation could help to facilitate more flexible and participatory modes of
resolving conflicts as well as decreasing unnecessary reliance on traditional litigation. The study also
emphasises the necessity of trained mediators, institutional readiness, professional regulation, public
awareness and technological accessibility for an effective implementation process. It thus suggests that
there must be a sort of recognition of a matter in legislation before meaningful access to justice can take
place. It is essential that courts, mediation providers, attorneys and policymakers preserve the voluntary,
confidential, and fair nature of the process while also facilitating its effective application, protecting the
interests of vulnerable person(s).

11. Limitations

The study does have some limitations mostly due to the qualitative socio-legal and doctrinal nature. It
does not collect any empirical information from mediators or litigants or from lawyers or mediation
institutions — it is exclusively based on secondary sources, which are also included as such, e.g.,
mediation laws, mediation court cases, Parliament documents and committees’ reports, government
documents, and academic literature and institutional publications. While Delhi NCR offers a very
significant setting as it has a well-developed legal and institutional landscape, the study does not survey
the area or interview in the region. Thus, there is no statistical generalisation of mediation practices
throughout India. The analysis mainly focuses on legal and institutional aspects of the Mediation Bill,
2021 and Mediation Act, 2023 and does not quantify the rate of successful settlements, satisfaction of
users of mediation, costs, length of mediation, and any regional variation in success of mediation.
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12. Future Scope

This study can be extended in the future by conducting empirical and comparative studies on the
Mediation Act, 2023 in various parts of India. Field-based studies have the potential to analyses the
experiences of mediators, litigants, lawyers, judges and mediation institutions, with respect to
accessibility, procedural fairness, satisfaction and effectiveness. Comparative studies between
metropolitan, semi-urban and rural areas can highlight institutional capacity, public awareness,
information technology accessibility and availability of mediators. Future study can further quantify
mediation times, mediation outcomes and costs and outcomes for users by dispute category. Special
emphasis can be placed on online and community mediation, its accessibility in respect to the
economically and socially disadvantaged groups. The extent to which statutory institutionalisation leads
to ongoing improvement in justice delivery and less reliance on traditional litigation can also be
evaluated in longitudinal studies.

13. Conclusion

The study concludes that the transition from the Mediation Bill, 2021 to the Mediation Act, 2023
represents a significant development in India’s justice-delivery framework. The legislative change
includes specific insights on pre-litigation, institutional, online and community mediation, mediators,
mediation institutions and mediated settlement agreements. It is demonstrated that the approach
reinforces the institutionalisation of mediation and its consensual and participative nature. Legislative
evolution is also indicative of the parliamentary attention paid to significant issues of pre-litigation
mediation, procedural safeguards, confidentiality, settlement registration and regulatory structures.
Thus, mediation has become a more structured part of dispute resolution in India and can play an
important role in participating and settlement processes that complement conventional adjudication.
The study also finds that practicality is more an issue of implementation rather than statutory
recognition. Mediation offers opportunities to mitigate the burdens of procedures, bring disputes to a
speedy resolution, maintain relationships and develop a better access to dispute resolution. But, for
meaningful effectiveness, institutional capacity, trained mediators, public awareness, professional
regulation, technological accessibility and balanced participation are required. Again, there is a need
for specific safeguards to guarantee procedural fairness and protection of vulnerable participants,
considering differences in economic resources, legal knowledge and bargaining power. Thus, future of
mediation in India hinges on the need to make the scheme accessible and credible with its consistent
implementation. The advancement of this transformation is supported by the Mediation Act, 2023, and
the long-term success of this shift requires robust institutional and socio-legal implementation of the
Act.
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