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Abstract:

This research aims to reveal the effectiveness of modern judicial means in compelling the administration to
implement administrative decisions in Iraq, Egypt, and Iran, as a fundamental guarantee for protecting the
principle of legality and safeguarding the acquired rights of individuals. Its central question is the extent to which
the administrative judiciary in these countries is capable of addressing the phenomenon of administrative refusal
or delay in implementing its rulings and decisions, and whether newly introduced tools such as coercive fines and
binding judicial orders are capable of achieving actual implementation. The research employs a comparative and
descriptive-analytical approach to analyze constitutional and legislative texts and administrative court rulings in
the three countries, focusing on similarities and differences. The findings revealed that Egypt is making legislative
and judicial progress in adopting effective tools such as coercive fines and the possibility of holding non-compliant
officials personally liable. Iraq, on the other hand, is experiencing slower development due to the absence of clear
legal texts and the lack of sufficient deterrent mechanisms for enforcement decisions. Iran has achieved relative
progress through the adoption of binding judicial orders, but its efforts remain limited in terms of specific
enforcement and direct administrative accountability. It is noteworthy that Iraqi legal scholarship tends to broaden
the recognition of the administrative judge's authority to issue orders as an extension of ensuring the rule of law,
while Egyptian scholarship tends to restrict this authority for fear of overlapping jurisdictions. Iranian
jurisprudence, however, is based on Sharia principles, which allows it to balance respect for the administration
with the judiciary's duty to prevent injustice. This has resulted in a hybrid system that combines legal and Sharia
standards in defining the scope of the administrative judge's authority

Keywords: Judicial means, administrative enforcement, administrative decision, Iraqi law, Egyptian law, Iranian
law.

Introduction

The topic of modern judicial means to compel the administration to implement
administrative decisions and rulings is witnessing increasing interest in contemporary legal
systems, particularly in countries experiencing varying levels of judicial oversight of the
administration, such as Iraq, Egypt, and Iran. The implementation of administrative rulings is
a cornerstone of ensuring the rule of law and protecting individual rights, as an unenforced
ruling fails to achieve its purpose and does not reflect the state's power to enforce the law. In
recent years, modern judicial and legislative trends have emerged, seeking to develop effective
means to ensure the administration's compliance with rulings issued against it. This makes
studying these means a scientific and practical necessity for understanding the current state and
future of administrative enforcement.

The research problem lies in the continued difficulty of implementing administrative
rulings in these three countries, despite legislative and judicial developments. Courts and
individuals face recurring challenges related to the administration's refusal to implement
rulings, its delays, or its circumvention of their content. This raises profound questions
concerning the effectiveness of current tools and their ability to guarantee implementation.
Hence arises the main question that the research seeks to answer: To what extent are the modern
judicial means adopted in Iraq, Egypt and Iran capable of obligating the administration to
implement administrative decisions and rulings, and what are the differences and similarities
between them in this field?
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This research aims to analyze the most significant new judicial measures adopted by
these countries to ensure enforcement, whether through developing the powers of
administrative courts, expanding the scope of penalties for non-compliance, or empowering
individuals with effective mechanisms to counter administrative intransigence. It also seeks to
identify the strengths and weaknesses of the three experiences, assess the practical applicability
of these measures, and propose developmental pathways that contribute to raising the level of
administrative compliance with judicial rulings.
The importance of this research lies in its focus on an issue that touches the very core of the
legal system, as the effectiveness of implementation is the true measure of the administration's
respect for the principle of legality. Furthermore, its findings may have a direct impact on
legislators, judges, public administrations, and researchers.

The research employs a comparative approach, examining constitutional texts, administrative
laws, and judicial rulings in Iraq, Egypt, and Iran, while analyzing the similarities and
differences in the judicial means used to compel the administration to implement decisions. It
also adopts a descriptive-analytical methodology to understand practical realities and interpret
judicial trends, aiming to arrive at a comprehensive scientific vision that contributes to
strengthening the judiciary and developing administrative implementation mechanisms in a
manner consistent with the requirements of a modern state governed by the rule of law.

Section One: Issuing Orders from the Administrative Judge to the Administration

A judicial order is a request directed to the administration to perform a specific action
or refrain from performing such an action. An order cannot be considered an administrative
decision in the absolute sense; rather, it is a preparatory procedure and is limited to cases where
the administrative judge requests the administration to adopt a specific stance. It does not
extend beyond this to the extent that the administrative judge can replace the administration
and make the decision on its behalf ..

First requirement: Conditions for issuing administrative orders

A judicial order is characterized by several features, which we summarize below:" .

1. A judicial order is not an administrative decision because it is related to the subject
matter of the dispute concerning which the judgment was issued, and which the
administration has refused to implement or has delayed implementing.

2. An order is a request coupled with a penalty; that is, it is not merely a simple
consultation or a request made to the parties in dispute, but rather an obligation imposed
by the judge upon them, accompanied by the necessary penalties. This does not mean
that when a judge issues a judgment, he also assumes responsibility for its
implementation, as this is not acceptable within the scope of civil or administrative law.
Rather, when the judge exercises this authority, he creates an obligation upon the
administration and mandates its implementation of the order, under penalty of the
sanctions resulting from non-compliance.

3. The form ofa judicial order is fixed and does not change regardless of the subject matter
ofthe dispute or the type of task it performs. The order may be separate from the judicial
judgment and unrelated to it, such as orders issued during proceedings or for the
presentation of evidence. It may also be attached to the judgment without affecting the
merits of the case, such as an order to stay execution, or it may be attached to a final
judgment on the merits of the case.

4. Anorder is not the same as a judgment awarding compensation, as a judgment awarding
compensation is not an order directed at the administration. Rather, an order remains a
judicial tool used by the party in whose favor the judgment was issued to enforce their
rights against the administration.
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5. An order is an obligation to perform a specific action or refrain from it. This
distinguishes it from a sanction, which is imposed after a breach of this obligation. In
reality, judicial orders directed at the administration do not only pertain to the execution
of judgments, but also to any request issued by the administrative judge to the
administration to take specific actions, whether by performing a particular act or
refraining from one, at various stages of administrative proceedings. However, in
practice, their effectiveness and importance are most evident in the execution of

administrative judgments "'.

It becomes clear that the administrative judge has the authority to issue orders to
administrative bodies and apply the method of financial threat against them, and the use of this
authority requires the availability of certain conditions, which are:"

1.

Existence of a court ruling issued by an administrative court: For an
administrative court to issue an order to an administrative body or to use
financial pressure against it, the purpose must be to compel the body to
implement a court ruling issued by an administrative court. This condition
presupposes the existence of a court ruling, and that this ruling must have been
issued by an administrative court.

The necessity for the execution of the judgment to require the administration to
issue a specific decision or take a specific action: The administrative judge does
not accept the use of his authority to issue orders and impose coercive fines
unless the judgment he issues requires the administration to take a specific
action, namely, taking a specific decision or taking a specific action. Based on
this, in the context of administrative liability cases, he does not impose a
coercive fine on the administration, nor does he order it to pay the compensation
he has awarded, unless his judgment has specified the amount of compensation
that the administration must pay, whether this specification is stated in the
operative part of the judgment or the operative part includes a clear basis upon
which the amount of compensation can be determined (373.(

The enforceability of the judgment: This condition is self-evident. It is
inconceivable that an administrative judge would order an administrative body
to implement a judgment or use financial threats against it to compel it to
implement it unless that judgment is enforceable.

The necessity of orders or coercive fines for the execution of the judgment: The

administrative judge does not issue an order or coercive fine to an administrative
body unless such order or fine is necessary for the execution of the judgment.
A practical application of this is that the administrative judiciary refuses to issue
an order to an administrative body or use financial threats against it if it has
ruled to dismiss the case brought before it"..
There must be an explicit request from the plaintiff or the party in whose favor
the judgment is issued to direct an order to the administration and to use
financial pressure against it. The administrative judge does not have the
authority to issue orders or use financial pressure against the administration on
his own initiative. Rather, there must be an explicit request from the plaintiff
regarding orders issued in the original judgment, or from the party in whose
favor the judgment is issued regarding orders issued after the judgment is
rendered.

The administration's failure to implement the judgment or begin its
implementation: The purpose of a judicial order is to compel the administration
to take the necessary measures to implement administrative judgments.
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Therefore, it must be issued in the event of the administration's refusal to
implement.

7. According to the last part of Article 63, Paragraph 4 of the Administrative Court
of Justice Law, if a branch of the court determines that a decision issued by
quasi-judicial authorities has an effective formal or substantive objection and
annuls the decision, it must return the matter to the council or committee that
issued the contested decision for its first consideration V'

If the aforementioned committee fails to comply with the Administrative Court of Justice's
decision and attempts to issue another urgent ruling, and the plaintiff again objects to the
decision issued by the same branch of the Administrative Court of Justice, the committee must
overturn the decision and, if necessary, seek the opinion of an advisor or expert and conduct
its own substantive examination. Thus, the Administrative Court of Justice's jurisdiction has
expanded in terms of the type of examination it can conduct. In addition to examining the
ruling, which only had the power to overturn the decision of the quasi-judicial authorities, the
substantive examination is also stipulated in accordance with Article 63 for those decisions
issued by the quasi-judicial authorities that were examined and overturned once in a branch of
the Administrative Court, and for the second time the examination committee insisted on its
previous opinion and the plaintiff objected to the new decision, “The unanimous decision No.
811 dated 23/8/1396 of the General Assembly of the Administrative Court in this regard
declares, in accordance with the ruling stipulated in Article 63 of the Law on the Organization
and Procedures of the Administrative Court adopted in 1392, that after overturning the
decisions and rulings of the bodies mentioned in paragraph 2 of Article 10 of this law and retrial
in the relevant bodies, if an objection is made to the decision and ruling of these bodies and the
branch of the court finds the complaint to be valid, it issues a substantive decision after taking
the opinion of the advisors concerned with the article of the aforementioned law, with its
overturning; Therefore, the decision of the 40th branch of the Administrative Court in Case
No. 9309970904002397 - 4/8/1393, which issued a substantive decision imposing a fine after
overturning the decision of the Committee under Article 100 of the Municipalities Law, is
considered valid and in accordance with regulations. This decision is binding on all branches
of the Administrative Court and other relevant administrative bodies in similar cases, pursuant
to Article 89 of the Law Regulating the Procedures of the Administrative Court.

The second requirement: Types of orders issued by the administrative judge
The orders issued by the administrative judge to the administration to ensure the
implementation of his rulings may precede or follow the issuance of his judgment:

1. Orders issued prior to the issuance of the judgment and orders included with the
operative part of the judgment: In this case, the plaintiff submits a request to enforce
the orders, either attached to the original claim in the lawsuit or separate from it. It is
immaterial whether he submits it in the same statement of claim along with the
request initiating the proceedings, or submits it as a separate request during the course
of the proceedings. When a judgment issued by administrative courts or
administrative appeals courts requires a public legal entity or a private entity entrusted
with managing a public utility to take a specific decision or action, the court that
issued the judgment may, upon a specific request from the party concerned with
taking this decision or action, order it to be taken in the same judgment. However, if
the implementation of the judgment requires the public or private entity entrusted with
managing a public utility to take another decision after conducting a new investigation
for this purpose, the court that issued the judgment may, if explicitly requested to do
so, order this action to be taken within a specified period. It is clear from these rulings
that the administrative judge accompanies his judgment with an order directed to the
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administration, obligating it to take the necessary measures to implement the

judgment. These orders can be divided into two types:

A - The case where the administrative courts or administrative appeals courts deem that
implementing the judgment they issue necessarily requires taking enforcement measures. This
possibility is stipulated in the first paragraph of Article (2/8). In this case, the court that issued
the judgment must, upon the request of the concerned party, direct an order within the judgment
itself to the competent authority to take this measure in order to implement the judgment. This
enforcement measure must necessarily stem from the requirements of the judicial ruling. For
example, if the judge rules to annul the decision to dismiss the employee, and then orders the
administration to reinstate this employee to his position, the reinstatement in this case is a
logical consequence of the ruling to annul the dismissal decision. """,

B- If the execution of the judgment necessitates that the public or private entity
responsible for managing a public facility make another decision after conducting a new
investigation into the application, the court, upon the request of the concerned party, orders the
administration to conduct the necessary investigation and issue the required decision. In other
words, the administrative judge in this case does not order the administration to perform or
refrain from performing an action within a specific timeframe, but rather returns the file to it
for re-examination within a defined timeframe. Accordingly, the State Council ruled that
overturning the refusal to grant the appellant a residence permit does not mean that the governor
must issue the requested permit. Rather, it requires the governor to re-examine the applicant's
valid application and determine, in light of the new circumstances, the applicant's eligibility.
Therefore, executing this judgment does not require ordering the governor to issue the applicant
a residence permit. There is no difference in the procedures followed in either of the
aforementioned types, while the substantive conditions differ. In the second type, the
administration makes the decision after conducting a new investigation and has the freedom to
make its own decisions. The judge's only recourse is to order the administration to make the
decision within a specified period V"’

2. Orders issued after the judgment: In this case, an order may only be directed to the
administration after the court has issued its judgment and the administration has refused
or neglected to implement it. This applies whether the non-implementation is due to
explicit administrative refusal or obstruction by placing obstacles in the way of its
completion, or if the judgment was issued without including orders necessary for its
implementation, because the party in whose favor the judgment was issued did not
request the court, during the proceedings, to order measures to ensure such
implementation. Furthermore, administrative courts and administrative appeals courts,
in the event of non-implementation of a final judgment issued by them, may, upon the
request of the concerned party, order in the same judgment the necessary measures to
be taken for its implementation. If the judgment to be enforced does not specify the
enforcement procedures, the competent court must specify them and determine the
period within which enforcement is to be carried out, in addition to imposing a coercive
fine to guarantee this enforcement. In the event of non-implementation of the judgment
appealed, the request for enforcement is submitted to the same appeals court™™ .

According to this provision, the court that issued the ruling has the authority to issue
subsequent orders to the administrative body if it fails to fulfill its obligations to implement the
judgment.

In cases where non-compliance with the judgment is established, the judge has the
discretion to determine the appropriate measure for its enforcement, based on the specific
circumstances of each case. The judge also has the discretion to impose a coercive fine; he may
choose to do so or refrain from doing so, even if the grounds for its imposition are met *.
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Regarding the extent to which administrative actions and decisions conform to legal standards
in Iranian administrative law, it should be noted that, according to Article 1 of the Law on the
Organization and Procedures of the Administrative Court of Justice issued in 1392 (2013), the
subject of this type of absolute oversight is administrative acts. Unlike administrative acts in
the specific sense, which are reviewed by judges of the Administrative Court of Justice, certain
types of administrative acts, such as administrative regulations, are subject to the oversight of
specialized and general bodies affiliated with the Administrative Court of Justice .X.In addition,
a specific mechanism also regulates this type of oversight, the most important of which is the
opinion of the General Assembly of the Administrative Court of Justice, comprised of jurists
from the Guardian Council, regarding the decision under appeal. This mechanism, which is
stipulated in most laws pertaining to the Administrative Court of Justice, is now further
emphasized by Note 2 of Article 84 of the Law on the Organization and Procedures of the
Administrative Court of Justice, adopted in 1392 (2013). The necessity for the Guardian
Council to express its opinion on decisions is also mentioned in Article 87 of the same law.
Meanwhile, as some legal experts have rightly pointed out, it should be understood that the
General Assembly of the Court plays a role in the judicial review of the administrative aspects
of the dispute, while the jurists of the Guardian Council play a role in the judicial review of its
legal aspects. Furthermore, there are two principal judges in cases concerning the legal aspects
of government regulations. Moreover, the oversight exercised by the jurists of the Guardian
Council in this matter has specific characteristics that distinguish it from the oversight
exercised by this institution over decisions of the Islamic Consultative Assembly (Parliament).
Among the most important of these factors are the absence of publicity and retroactive effect
of'the oversight, the different impact of annulling regulations, and the certainty of the oversight
due to the lack of any element of expediency in the matter. Furthermore, considering some of
the interpretive theories of the Guardian Council and the opinions of the General Assembly of
the Administrative Court of Justice, the jurisprudential opinions of the Supreme Leader and the
fatwas of the majority of the Guardian Council's jurists should be considered the main criteria
for determining whether government regulations conflict with Islamic principles*..

Third requirement: The position of the legislator and the administrative judiciary in Iraq,
Egypt, and Iran regarding issuing orders to the administration

Since its inception in 1946, the administrative judiciary in Egypt has been influenced
by the traditional approach adopted by the French Council of State since 1872 regarding the
prohibition of subordination to the administrative authority and the prohibition of issuing
orders to it. This is despite the fact that only the principle of prohibiting the administrative
judge from subordinating to the administration is based on the legal foundation of the
separation of powers. The prohibition of the administrative judge issuing orders to the
administration, however, according to the prevailing opinion in jurisprudence, is not <.0On
what basis of the constitution or the law.?

In one of the Egyptian judicial applications, the Administrative Court ruled in its
judgment dated September 15, 1948, that it lacked jurisdiction to order the Ministry of Public
Education to recognize the academic certificate submitted by the plaintiff, as this fell outside
its judicial purview, which was limited to annulling administrative decisions that violated the
law, without issuing administrative orders to administrative bodies operating within their
jurisdiction. The Administrative Court also ruled on January 5, 1949, that it lacked jurisdiction
to order the Ministry of the Interior to reinstate an employee, because the law regulating the
State Council limited the court's jurisdiction to annulling administrative decisions that violated
the law, without granting it the authority to order the administration to perform a specific
actionruling issued on March 29, 1992, The Supreme Administrative Court in Egypt, in a *..
decided that the issuance of orders by an administrative judge to the administration exceeds his
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jurisdiction as defined by both the Constitution and the State Council Law, and contradicts the
principle of the independence of the executive authority from the judicial and legislative
authorities, according to the provisions of the Constitution .*Y.Thus, it becomes clear that the
Supreme Administrative Court has grounded the rule prohibiting administrative judges from
issuing orders to the administration in the constitution itself. This restricts the administrative
judiciary's attempts to circumvent this principle. The Egyptian administrative judiciary has
remained within the traditional limits of its powers regarding issuing orders to the
administration, while the powers of the French administrative judge have expanded
considerably.

To clarify the positions of both the Iraqi legislature and the Iraqi administrative
judiciary, we will address the following :

First: The position of the Iraqi legislator in directing orders to the administration:
Although Iraqi legislation lacks any provision authorizing the administrative judiciary to direct
orders to the administration when it refuses to implement an administrative ruling, the legislator
has generally permitted the judiciary to direct orders to the administration in several cases.

1. The Iraqi legislator, in the Evidence Law No. (107) of 1979 and its amendments,
granted the court the authority to issue orders to any of the litigants to submit any
document necessary to clarify the facts related to the dispute*”..

2. Article (7/Second/T) of the State Council Law No. (65) of 1979, as amended, stipulates
that “the court shall rule on the appeal submitted to it and may decide to dismiss the
appeal, annul the order, or amend the appealed decision, while also awarding
compensation if warranted, upon the plaintiff’s request.” From the aforementioned text,
it is evident that the Administrative Court, in addition to its authority to dismiss the case
and annul the appealed decision, can also amend the administrative decision if
necessary.

Secondly, the authority of the Iraqi administrative judiciary to issue orders to the
administration: Although there is no explicit legal provision in Iraqi legislation granting the
administrative judge the authority to issue orders to the administration to implement the
judgment he issues, the Iraqi administrative judiciary, since its establishment under Law No.
(106) of 1989, has adopted a different stance from that of the administrative judiciaries in both
Egypt and Iran regarding its authority to adjudicate annulment cases. This judiciary,
represented by the Administrative Court and the General Disciplinary Council, has become
accustomed to including orders in its judgments. It does not merely annul the administrative
decision that is proven to be illegal, but rather goes further by issuing orders to the
administration to issue the administrative decision or refrain from issuing it in a manner that it
deems consistent with the rule of law. An example of the administrative judiciary's application
in this regard is the decision of the Administrative Court issued on (January 14, 2004), in which
the court annulled the administrative order issued by the Governor of Baghdad/Municipalities
based on the ministerial order issued by the Ministry of Interior/General Directorate of
Municipalities, which included referring the plaintiff to retirement. The court obligated the
defendant, the Director of Baghdad Municipalities, in addition to his official position, and the
third party, the Minister of Municipalities and Public Works, in addition to his official position,
to accept the plaintiff's return to his position. In a second ruling, when the Minister of the
Interior refused to grant Iraqi citizenship to the plaintiff in one of the cases based on his
mother's Iraqi citizenship, the Administrative Court ruled to obligate the defendant, the
Minister of the Interior, in addition to his official capacity, to grant the plaintiff Iraqi
citizenship*!",

A decision was issued on 31/3/2004 in which the court overturned the decision of the
General Directorate of Real Estate Registration, which included the refusal to register the
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property purchased by the plaintiffs in their names, and obligated the Minister of Justice (in
addition to his official duties) to register the property purchase transaction in the records of the
competent Real Estate Registration Department in the plaintiffs' names* .

One of the applications of the General Disciplinary Board — the Civil Service Court —
was in a ruling where the General Authority for Training and Qualification referred an
employee to a medical committee, but quickly considered him resigned without waiting for the
committee's result. When the case was presented to the General Disciplinary Board, it decided
to cancel the resignation decision, reinstate the employee to his position, and, moreover,
obligated the administration to accept his resumption of work*X..

Comparing Iraq and Egypt, the Iraqi judiciary has greater latitude in deviating from the
traditional principle of separation of powers, unlike the Egyptian judiciary, which issues orders
to the administration. In this context, it becomes clear that the Iraqi administrative judiciary
could not issue orders to the administration if the administration refused to implement a ruling.
It 1s worth noting that the Iraqi administrative judiciary's ability to do so is limited to cases
where an administrative decision is requested for annulment by the plaintiff.

According to Article 64 of the Iranian Administrative Court Law, prior to the enactment
of the Law Regulating the Procedures of the Administrative Court, the court's branches only
examined the decisions and opinions of councils and committees that had made decisions on
scientific, technical, and specialized matters, focusing on their compliance with official laws
and regulations. They did not delve into the nature or content of the decision itself. For
example, if a faculty member complained about a special review board's decision regarding the
rejection or promotion of their application, the Administrative Court would examine the review
process of the special review board in terms of its compliance with regulations during the
board's formation and decision-making process **.

If a faculty member claims that their research should have been awarded four marks,
but was only awarded two, this matter cannot be considered; or if someone complains about
the medical board's decision regarding the diagnosis of the illness and the absence of disability,
citing Decision No. 11 dated 22/3/1377, which deemed the review of technical and specialized
decisions devoid of judicial opinion and therefore unacceptable, the matter would be
inadmissible before the court .. With the adoption of Article 64 of the Court's regulations, this
decision was revoked, and the Court has the right to review and examine technical and
specialized matters in consultation with an expert. The following section of Article 64 of the
Law Regulating the Procedures of the Administrative Court stipulates that in cases where, by
law or binding decree, the determination of matters such as academic, professional, security,
and optional qualifications is entrusted to a committee or council, and in the event of a
complaint from the plaintiff regarding the determination of the matter, the Investigation Branch
is obligated, as appropriate, to draft a decision after referring the case to the relevant specialized
expert committee designated by the branch and obtaining its opinion.

Section Two: The Coercive Fine

The coercive fine is one of the most important legal means introduced by administrative courts
to ensure the enforcement of administrative rulings and compel the administration to respect
the principle of legality and submit to judicial decisions. It is not compensation for damages,
but rather a form of financial coercion aimed at compelling the refusing administrative body to
comply without delay or procrastination. This is achieved by imposing a financial penalty that
increases over time until the administration takes the initiative to implement the ruling issued
against it.

First requirement: Procedures for imposing a coercive fine

If the executive orders issued by the administrative judge against the administration aim
to clarify the obligations incumbent upon the administration as a result of the judicial ruling,
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then the coercive fine or financial threat aims directly to compel the administration to
implement these orders. The importance of the coercive fine becomes clearly evident in cases
where other means are insufficient to obligate the administration to implement the
administrative ruling™"..

In administrative law, a coercive fine is a consequential and potential financial
penalty, generally set at a specific amount of money for each day of delay, aimed at
preventing non-compliance or delay in the implementation of administrative court rulings
issued against any public or private entity entrusted with managing a public utility"..

First: Characteristics of the coercive fine: The ruling imposing a coercive fine is
characterized by several features:

1. It is arbitrary. This characteristic is evident in the judge's discretionary power in
determining the value of the coercive fine, its commencement date, and its type. The
judge does not consider the actual damage as much as the debtor's financial capacity
and degree of obstruction, because its purpose is to encourage the debtor to comply,
unlike compensation and interest, which are intended to redress the actual damage
resulting from the delay or non-compliance with the judgment™"..

2. Of a threatening nature: The threatening nature is the essence of the threatening fine
system itself, and this characteristic is highlighted by the exaggeration in estimating the
amount of the fine ¢V .The final rate of the penalty is only determined when the debtor
complies, or when the judge authorizes the creditor to charge the debtor for expenses.
The coercive penalty is not actually intended to punish past administrative conduct, but
rather to encourage compliance; it is a means of compelling the administration to
implement judgments issued against it*"!..

3. A coercive fine is temporary because its rate is subject to change, reduction, or
cancellation. This distinguishes it from compensation and interest, which have a
punitive nature. A fine, being temporary, has a prohibitive character and cannot
constitute any penalty or sanction. A coercive fine may also take on a coercive
character, as its purpose is to compel compliance®V!"..

4. The coercive fine is linked to the administrative judge's authority to issue executive
orders to the administration: In order for the administration to respect the orders issued
by the administrative judge, the French legislator granted the administrative judge the
authority to impose a coercive fine on the administration to urge it to implement the
executive orders issued to it. The coercive fine primarily aims to ensure the
administration's respect for the orders issued to it by the administrative judge regarding
the implementation of its obligations in relation to the annulment ruling. While the
legislator restricted the administrative judge's authority to issue executive orders to the
administration by requiring an explicit request from the concerned party, it authorized
the Council of State, the administrative courts, and the courts of appeal to Vil

The fact that the court may impose a coercive fine on its own initiative does not mean that

it is issued in such cases without the authority of the issuing authority. The phrase "even on its
own initiative" does not imply that the State Council, administrative courts, and appellate courts
may impose a coercive fine without a prior executive order addressed to the administration if
it refuses to take measures to implement the judgment issued against it. The opposite is true ..
A coercive fine can be applied as a penalty for non-compliance with any ruling issued by
any administrative court, and not only for non-compliance with rulings that have acquired the
force of res judicata. In other words, a coercive fine can be applied for non-compliance with
any ruling issued by the administrative judiciary, whether it is subject to appeal or not™*..
Regarding the conditions for a coercive fine, as previously mentioned, it is inextricably
linked to executive orders. A coercive fine cannot be imposed without these orders or
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independently. Therefore, the conditions for a coercive fine must be the same as those for
executive orders. If the required conditions are met, the party against whom the judgment was
issued has the right to pursue the imposition of a coercive fine due to the administration's
intransigence and refusal to implement the judgment or order issued in their favor. With the
emergence of this right, a new litigation begins, the cause of which is the failure to implement
the judgment, and the subject of which is the imposition of a coercive fine to compel the
administration to implement it. It should be noted that the judge's objective here is to ensure
respect for the binding nature of the judgment, while the objective of the party in whose favor
the judgment was issued is to obtain the benefit conferred upon them by that judgment. The
procedures for imposing a coercive fine proceed through two stages: the stage of imposing the
coercive fine and the stage of liquidating the coercive fine. These will be discussed as follows:
1. The Stage of Imposing the Coercive Fine: The stage of imposing a coercive fine
involves several legal procedures, including:

A- Submitting a request to the administrative judicial authority: The request is not
required to have a specific form, other than being in writing. Given the written nature of
administrative litigation procedures in general, the request for a coercive fine is subject to a
specific time limit, which is a matter of public order. This time limit is a full time limit, not a
partial one. Therefore, a request may not be submitted until it is complete and in accordance
with the general rule. The starting date for submitting the request varies depending on whether
the administration has issued an explicit decision to refuse or not implement the ruling. In the
first case, the request is submitted within two months from the day following notification of
the refusal decision or the day the administration becomes aware of'it. In the second case, where
the administration has not explicitly responded by stating whether or not it will implement the
ruling, the request is submitted six months after the date the ruling was notified to the
administrative body against which it was issued.

B- Jurisdiction to Adjudicate Requests for Coercive Fines: The legal system has granted
the administrative judiciary the authority to issue coercive fines against the administration if it
refuses to implement administrative rulings, regardless of their content. This is intended to
ensure the effectiveness of judicial rulings and to compel administrative bodies to respect and
implement them. The legislator has stipulated that the authority to impose a coercive fine
extends to all levels of the administrative judiciary, whether at the level of administrative
courts, courts of appeal, or the Council of State. The judicial body that issued the original ruling
is competent to consider the request for a coercive fine if the ruling is final. However, if the
ruling is under appeal, the request is submitted to the court hearing the appeal. If the request
meets its procedural requirements and there are no impediments to its progress, the judge has
the discretion to either accept it and impose the fine or reject it. The judge enjoys broad
discretionary power in this regard, as they are not obligated to impose the fine even if the
administration's refusal to comply is evident, unless they deem it necessary for justice to do so.
In the event of accepting the request and imposing a coercive fine, the administrative judiciary
distinguishes between two types of fines: the provisional fine, which is the norm, where the
judge determines its amount based on a specific unit of time, such as a day, a month, or any
other period; and the final fine, which the judge determines as a fixed total amount ',

Regarding the effective date of the coercive fine, the judge has broad discretion in
determining it according to the circumstances of each individual case. He may specify a
particular period for the fine to remain in effect, after which liquidation procedures begin; he
may leave it indefinite, in which case it remains in force until the administration's inability or
persistent refusal to comply becomes evident; or he may explicitly state in his ruling that the
fine remains in effect until the judgment subject to refusal is fully executed. The judge is not
bound by this timeframe, even if he initially sets it, as he may modify it, increasing or

9662



LEX LOCALIS-JOURNAL OF LOCAL SELF-GOVERNMENT i ,
ISSN:1581-5374 E-ISSN:1855-363X IEX—
VOL. 23, NO. S6 (2025) LOCALIS
decreasing it, depending on the progress of implementation and the extent to which the fine
compels the administration to respect the judgment™ .

Regarding the determination of the point at which the fine takes effect, the law does not
establish a rigid rule, but rather leaves the matter to the judge's discretion to make his decision
based on the nature of the dispute, its circumstances, and the degree of administrative
intransigence or cooperation in implementation, in a way that achieves a balance between
respecting the judicial authority and protecting the public interestB. Estimating the ¥ .
Coercive Fine: The judge is not bound by a fixed monetary rate for the fine; rather, it is a
variable rate that varies from case to case, and naturally depends on the circumstances of each
lawsuit.

The threat of punishment is a real means of exerting pressure on the administration,
because it is what leads to the conviction of a public person or a private legal entity tasked with
managing a public utility for failing to implement a court order to pay a sum of money through
the administrative judge. Thus, settling the coercive fine appears as a penalty for non-
compliance with the court order, and this is the turning point of the coercive fine from a mere
threatening measure that may or may not have a financial effect, to a deterrent penalty for non-
compliance with the court order . The importance of the settlement lies in the fact that a fine
cannot be enforced until it is completed, even if it pertains to a final fine .. The outcome of
a coercive fine is one of two things: either the refusing administration complies with the court
order or it persists in its position and refuses to comply. In both cases, the court may be asked
to liquidate the coercive fine if it deems its continued existence pointless. However, the
situation differs if the administration complies with the ruling. Once the administration
complies with the ruling issued against it, or partially complies, the administrative judge
cancels or reduces the coercive fine. There is nothing preventing its liquidation into
compensation for the delay in implementation. In the case of refusal to comply, the
administrative judge liquidates the fine and converts it into compensation **V1.

The second requirement: The position of legislation and administrative judiciary on
coercive fines

Regarding the position of Egyptian legislation on coercive fines, unlike the French
legislator, the Egyptian legislator did not permit the imposition of coercive fines against the
administration. However, the Egyptian civil legislator regulated coercive fines in Articles (213
and 214). Article (213) of the 1948 Civil Code stipulates that: "1- If specific performance of
the obligation is impossible or inappropriate unless performed by the debtor himself, the
creditor may obtain a judgment obligating the debtor to perform this obligation by paying a
coercive fine if he refuses to do so. 2- If the judge deems the amount of the fine insufficient to
compel the debtor refusing to perform, he may increase the fine whenever he sees a reason for
such an increaseThe Egyptian judiciary's stance contradicts a significant portion of X*Vii",
Egyptian legal scholarship, which holds that the Egyptian judiciary legally possesses the
authority to issue orders imposing coercive fines on the administration, given the absence of
any legal provision prohibiting it. Furthermore, the principles of civil law that recognize the
use of financial coercion are considered general rules applicable to all disputes, including
administrative ones. However, the Egyptian administrative judiciary has refused to issue orders
imposing coercive fines on the administration **Vil |

Regarding the Iraqi legal position on coercive fines, neither the Iraqi State Council Law
No. (65) of 1979 and its amendments, nor the Regional Council Law No. (14) 0f 2008, contain
any reference to coercive fines. However, the Iraqi Civil Code, in Articles (253 and 254) of
Part Two — Effects of Obligation — Chapter One — Compulsory Execution — Section Two, under
the title “Execution by Way of Coercive Fines,” regulates the provisions of coercive fines.
Article (253) stipulates that “If specific performance of the obligation is impossible or
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unsuitable unless performed by the debtor himself, and the debtor refuses to perform, the court
may, at the creditor’s request, issue a decision obligating the debtor to perform and to pay a
coercive fine if he continues to refuse.” Article (254) stipulates that “If specific performance is
carried out, or if the debtor insists on refusing to perform, the court shall definitively determine
the amount of compensation the debtor is obligated to pay, taking into account the damage
suffered by the creditor and the intransigence initiated by the debtor.” The judge’s role is not
limited to announcing The judge's role is not merely to issue a ruling on the facts of the case
he is considering, but rather to complete it by taking the necessary steps to implement it. That
is, his task is not limited to stating the ruling of the law, but extends to ordering what must be
implemented. The jurist (Brut) explains this by saying, “The judge’s function does not require
only the pronouncement of the ruling of the law, but he also has the authority to order all the
necessary procedures to be taken so that this ruling can take its way to practical application,
and that is an authority that complements his authority to rule ¢

It is clear that specific performance is the primary objective of the legislator, who
regulates its provisions and employs various means to achieve it. The judge only resorts to
compensation when specific performance becomes impossible. One means of achieving
specific performance within the framework of private law is the coercive fine. The Iraqi
administrative judge's role extends beyond simply overseeing administrative actions to
annulling unlawful administrative decisions. They determine the necessary procedures for
implementing the annulment ruling and issue binding orders to the administration for its
execution, even without an explicit legal provision. Therefore, the coercive fine can be used as
a means of enforcing administrative rulings. Based on the foregoing justifications, we urge the
Iraqi legislature and the legislature of the Kurdistan Region to regulate the coercive fine within
the administrative judiciary, granting the administrative judge the authority to impose it on the
administration for its refusal to implement administrative rulings. Furthermore, to provide
greater guarantees for the implementation of administrative rulings and ensure justice, the
administrative judge should also be granted the right to impose a financial penalty on the
employee, as they are the primary reason for the administration's refusal to implement the
rulings and the coercive fine.

The coercive fine is also imposed on the administration. In Iran, specifically in Article
729 of the Civil Procedure Code of 1318 (1999), which the legislator enacted with wisdom and
foresight befitting its legislation, it was stipulated that if the subject of the obligation is an act
that can only be performed by the obligor, the court may, at the request of the obligor in the
judgment issued in the case or after its issuance, determine a period and an amount. If the
defendant does not perform the final judgment within that period, the defendant is obligated to
pay the specified amount to the obligor for each day of delay. It appears that what was stated
in this article was a form of judicial penalty that compelled the defendant to perform the act in
question to prevent further harm. Article 730 of the same law also stipulated that the court may,
before or after the execution of the judgment, amend the previously determined amount and set
another amount for delaying the execution of the judgment in the past or future ..

Although Articles 729 and 730 were the only articles considered regarding the
enforcement of judgments related to a guarantor's obligations to the guarantor, they were
removed from the text of the law in the 1380 amendments to the Code of Civil Procedure due
to objections raised by the Guardian Council. The note on Article 47 of the 1356 Code of Civil
Procedure also addressed the obligations of guardianship: if the action cannot be performed by
another person, it will be carried out according to Article 729 of the Code of Civil Procedure.
However, Article 529 of the new Code of Civil Procedure explicitly repeals the previous Code
of Civil Procedure, and the note on Article 47 of the Enforcement Law is also considered an
implicit repeal. Although some jurists believe that Article 47 of the Enforcement Law was not
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repealed and that courts can impose fines for judgments related to a specific action that cannot
be performed by another person, current judicial practice does not apply this theory*"..
Currently, in the Iranian judicial system, the direct obligation to perform acts that are
the subject of contracts is silent due to the deletion of Article 729 of the Code of Civil
Procedure. It can be argued that judgments regarding these obligations lack guarantees of
enforcement. However, the majority opinion in the Tehran Regional Court session of July 4,
2002, stated that, based on Article 515 of the new Code of Civil Procedure, a convicted person
can be granted the right to claim compensation for delay in fulfilling the obligation, relying on
the jurisprudential principle of attribution*".
Conclusion:
In conclusion, it is clear that modern judicial means of compelling the administration to
implement administrative decisions and rulings in Iraq, Egypt, and Iran represent a pivotal
pillar in strengthening the rule of law and ensuring the executive branch's accountability to
judicial oversight. The study has shown that these countries have made varying degrees of
progress in developing effective mechanisms to curb the phenomenon of refusal or delay in
implementation, whether through expanding the powers of the administrative judiciary,
enacting legal penalties, or adopting innovative measures such as coercive fines and the
personal liability of the responsible official. Nevertheless, challenges remain, necessitating
further legislative reforms, the development of judicial procedures, and the strengthening of a
culture of respect for judicial rulings within the administration. Drawing on the comparative
experiences of these three countries reveals that enhancing the effectiveness of implementation
can only be achieved through the integration of legislation, the judiciary, and the
administration, and through a political and legal will that makes the implementation of
administrative rulings an unavoidable obligation. This will solidify the principle of the rule of
law and realize the true impact of administrative justice.

First: Results:

1. It appears that the Iraqi judiciary is the most advanced in granting administrative judges
the authority to issue orders to the administration, despite the absence of explicit
legislation, based on the principle of the rule of law and ensuring the enforcement of
judgments. The Egyptian judiciary, on the other hand, has remained committed to the
traditional concept of separation of powers, almost absolutely refusing to issue direct
orders to the administration and limiting its role to annulling decisions without
interfering in their implementation. The Iranian judiciary, however, adopts a middle
ground model based on the existence of legal texts regulating the judge's authority to
compel the administration, but within a parallel oversight framework of religious and
constitutional bodies.

2. The Iraqi judiciary has adopted coercive sanctions as a means of ensuring enforcement,
with some courts permitting the imposition of fines on officials who refuse to
implement judgments. In Egypt, the judicial system generally does not accept the use
of coercive fines against the administration, arguing that they are not binding on public
administrations. In Iran, however, coercive fines are accepted in principle, but within a
narrow scope and under dual oversight by the administrative judiciary and religious
institutions that assess the legitimacy of the penalty according to the principles of
Islamic jurisprudence.

3. The Egyptian judiciary is based on constitutional texts that interpret the separation of
powers strictly, preventing judges from replacing or directly directing the
administration. In Iraq, however, the flexible nature of the constitutional system after
2005 allowed for greater judicial intervention to ensure enforcement as a guarantee of
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rights, without this being considered a violation of the separation of powers. In Iran,
judicial intervention is subject to specific limits, as decisions are monitored by two
bodies: the administrative judiciary and the Guardian Council, which prevents any
action that contradicts the rules of Islamic law.

It is evident that Iraq relies on various mechanisms, including judicial orders, coercive
fines, and disciplinary action against officials who refuse to comply. In Egypt,
enforcement mechanisms remain limited, as the effect of a ruling is often limited to
annulment, with no effective means of compelling the administration to comply other
than compensation claims. Iran, on the other hand, has developed specific mechanisms
that enable the administrative judiciary to issue binding orders, with the possibility of
referring those who refuse to comply to oversight or legal bodies to take the necessary
measures.

The effectiveness of the Iraqi judiciary in addressing administrative obstruction is
relatively high, thanks to the flexibility of the administrative judge and their adherence
to the principles of justice and the guarantee of rights. In contrast, effectiveness is less
pronounced in Egypt due to strict judicial constraints and weak enforcement
mechanisms, which allow the administration ample room for procrastination or delay.
In Iran, effectiveness is affected by the multiplicity of oversight bodies, which achieves
a degree of enforcement but may simultaneously prolong procedures and slow down
the resolution process.

It is observed that Iraqi legal scholarship tends to broaden the recognition of the
administrative judge's authority to issue orders as an extension of ensuring the rule of
law, while Egyptian scholarship tends to restrict it for fear of overlapping jurisdictions.
Iranian scholarship, however, is based on Sharia principles, which allows it to balance
respect for the administration with the judiciary's duty to prevent injustice. This has led
to a hybrid system that combines legal and Sharia standards in defining the scope of the
administrative judge's authority.

Second: Recommendations:

1.

It 1s necessary to develop explicit legislation in Iraq, Egypt, and Iran that grants the
administrative judiciary clear and binding authority to issue executive orders directed
at the administration, including defining the scope, conditions, and limits of this
authority. Adopting explicit legal texts is the best guarantee against judicial hesitation
and the unification of legal interpretations, especially in Egypt, where the legislature
remains hesitant to grant the administration direct binding judicial orders.
Strengthening enforcement mechanisms by enacting a system of coercive and
disciplinary fines for officials who refuse to implement rulings in Egypt and Iran, and
developing this system in Iraq to make it more effective, linking non-compliance to the
personal responsibility of the administrative official and not just the responsibility of
the administrative body.

Restructuring and activating the administrative and judicial oversight bodies that
supervise the implementation of administrative rulings, ensuring coordination between
the administrative judiciary and governmental and parliamentary oversight bodies to
guarantee swift and effective implementation. In Iran, this includes coordination
between the judiciary and Sharia oversight bodies; in Iraq, between the judiciary and
integrity and inspection commissions; and in Egypt, between the State Council and the
administrative apparatus.

Establishing specialized units for the implementation of administrative rulings within
government departments in the three countries, tasked with monitoring the
implementation of judicial rulings and submitting periodic reports to the judiciary and
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oversight bodies.
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