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Abstract

Financial crimes have existed since the beginning of trade and commerce. The division of company ownership and
management is a central contributor to the prevalence of economic crimes in the corporate environment. The
criminalisation of commercial activities presents complex challenges for legal practitioners and businesses. This study
contributes to the existing literature by comprehensively analysing criminalisation trends in commercial law, drawing upon
empirical data from multiple jurisdictions and sectors. This article investigates the theoretical underpinnings and practical
consequences of criminalising commercial activity, specifically its effects on business operations and market efficiency.
This research examines criminalisation trends, outcomes, and efficacy in commercial law across various jurisdictions. This
study employs a mixed-methods research design combining quantitative and qualitative approaches to examine
criminalisation trends in commercial law. The research utilises a sequential explanatory design, where quantitative data
collection and analysis are followed by qualitative inquiry to provide deeper insights into the observed patterns. The study
reveals significant trends in the criminalisation of commercial law over the past decade, with important implications for
legal practice and corporate governance. A steady increase in criminalisation rates may influence corporate decision-
making more significantly than previously recognised, particularly given the reputational risks associated with criminal
charges. International implications deserve careful consideration, especially given the global nature of modern commerce.
The trend toward criminalisation in commercial law appears likely to continue, necessitating adaptation by both legal
practitioners and corporate entities. While our findings support the strategic use of criminal sanctions in specific contexts,
they also highlight the need to calibrate enforcement carefully approaches to maximise deterrence while minimising market
disruption.

Keywords: Criminalization,Commercial Law.

Introduction
Financial crimes have existed since the beginning of trade and commerce. The division of company
ownership and management is a central contributing element to the prevalence of financial crimes in
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the corporate environment. The intersection of criminal and commercial law has evolved significantly
over the past decades, reflecting society's changing approach to business misconduct (Coffee, 2020).
Since the 2008 financial crisis, legislators and regulatory bodies worldwide have increasingly turned to
criminal sanctions to deter corporate malfeasance, shifting from purely civil remedies (Garrett, 2014).
This shift has been notably apparent in domains such as securities fraud, corporate crime, and insider
trading, where conventional regulatory frameworks have demonstrated inadequacy in mitigating
systemic threats to financial markets (Alexander & Cohen, 2011).

The criminalization of economic operations poses intricate issues for legal professionals and
enterprises. Historically, civil penalties prevailed in commercial law enforcement; however,
incorporating criminal aspects has significantly transformed the risk picture for corporate decision-
makers (Arlen, 2012). This transformation has generated much discourse regarding the ideal balance
between preserving market integrity and cultivating an atmosphere conducive to corporate innovation
and growth (Khanna, 1995).

The rising trend of criminal prosecution in commercial matters has created uncertainty regarding the
distinction between legal business practices and illegal conduct (Eldar, 2010).

Despite the abundance of literature focusing separately on criminal and commercial law, there is a
significant gap in understanding their increasing convergence (Laufer, 2006). Yet, in this context, the
growing criminalization of commercial activity poses fundamental questions about the deterrent
effectiveness of sanctions for corporate crime, the relevant standards for chastisement in business
settings, and the potentially chilling effect on bona fide commercial enterprise (Simpson, 2002).
These challenges are especially pertinent since trade is global, and jurisdictions may tackle criminal
liability differently (Lofquist etal., 1997; Friedman, 1999).

The article examines the theoretical underpinnings and practical consequences of criminalising
business (in)action and its vital impact on corporate activity and market efficiency. Research goals
include analyzing the historical evolution of commercial law criminal sanctions, reviewing the
effectiveness of penalties as a deterrent to corporate crime, and proposing a framework to optimize
regulatory goals and company innovation. This analysis aims to enhance the conversation about the
best means to regulate embedded commerce in a complex world economy.

Evolving Criminalization of Commercial Law: Trends, Implications and Comparative Effectiveness
In doing so, the study aims to investigate the historical development of criminal responsibility in the
commercial context, analyse the influence of criminalisation on business behavior and economic
development, and examine the efficacy of sanctions in curtailing commercial misconduct while also
developing the rudiments of a framework towards harmonising criminal and legal regulatory and
enforcement approaches in commerce. Finally, the research aims at formulating effective ways to
balance the force of strict enforcement measures and the need to create a fertile environment for
corporate creativity and development.

This research analyses data from many regions to explore the theme of business law criminalisation.
Using a mixed-methods methodology that integrates quantitative outcome analysis with qualitative
regulation strategy appraisal, the study analyses the efficacy and consequences of criminal sanctions in
business settings.

The findings aim to inform policy debates and guide legislators, judges, and business executives in
navigating the increasingly complex intersection of criminal and commercial laws.

Literature Review

Corporate crime refers to prohibited actions taken by a corporation or its employees on its behalf that
are subject to legal penalties (Braithwaite, 2013).Corporate crime includes a diverse range of illegal
behaviors prohibited by criminal, civil, and administrative law. Simpson et al. (2014) state that these
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behaviours may be perpetrated by individual managers or employees, as well as by the corporation
itself, to fulfil corporate objectives.The line between white-collar and corporate crime is not
unequivocal. A senior executive may use company resources for personal enrichment, a practice
Calavtta and Pontell(1991) refer to as collective embezzlement.

History contains numerous jurists, scholars, and practitioners who interrogate the moral agency of
corporations. Questions regarding the agency of corporations persist, with some commentators
questioning the feasibility and appropriateness of prosecuting them. Sepinwall (2017) asserts that
corporations lack the capacity for effect, which is a crucial component of any understanding of
accountability. Hasnas(2009)argues that the concept of this type of agency is illogical. Cressey (2017)
posits that attributing actions and intentions to corporations is fundamentally a matter of semantics.
Proponents of the "agency non-believers" perspective do not contest the need for accountability
regarding wrongdoing; rather, they oppose the notion of accountability manifesting as corporate
criminal liability.

The advancement of science and technology has catalysed the swift evolution of various economic
activities, leading to the birth of novel forms and execution techniques. Market monopolization,
worldwide competitiveness, and the robust development of information technologies should be
essential factors in implementing innovative business procedures to fulfil customer needs (Kwilinski et
al., 2019).

Law, economics, and organizational theory inform business law criminalization theory (Diamantis,
2015). Financial frameworks suggest criminal punishment when civil remedies fail to internalize the
full social costs of company misbehaviour (Partnoy, 2016). Studies on behaviour imply that criminal
stigmatization affects company decisions beyond financial fines (Hamdani & Klement, 2008). Ways
of thinking about business and social institutions are as varied as understanding social institutions
themselves (Baer, 2010).

Diamantis and Laufer (2019) provide an in-depth overview of the trajectory of criminal penalties in
commercial contexts, focusing on issues of implementation and deterrence. Empirical research found
that the deterrent effect of criminal sanctions is questionable, as criminal penalties are often more
effectively imposed (Robinson, 1992). On the other hand, some argue that the costs of criminal
enforcement outweigh its benefits (Buell, 2011). However, several recent empirical studies have
shown a dramatic increase in corporate criminal convictions since 2010. However, issues still exist
about their effects on market efficiency and business behaviour (Arlen & Kahan, 2016).

While it is well-trodden, significant gaps remain in the full implications of criminalizing commerce.
The existing literature does not provide an in-depth understanding of the international nature of
corporate legal responsibility, mainly as it concerns international trade (Green, 2004). Moreover,
there is scarce empirical evidence on the long-term impact of criminal punishment on market
innovation and business development (Thomas, 2017). Much remains to be learned about the
relationship between criminal enforcement and alternative regulatory mechanisms, including deferred
prosecution agreements and corporate monitors, and this study was not designed to answer these key
questions (Golumbic et al., 2013).

Numerous studies have been conducted in the last few decades to analyse corporate behavioural
finance; all of them, however, are based on seeking the most optimal source of capital multiplication
or, less costly, debt solution and solving debt or capital financing problems (JureviCiené et al., 2014).
The behavioural models aimed to supplement conventional economic theories to offer alternative
ways to solve financial problems and develop a more adaptable and liberal line of scientific research
(McGuckian, 2013).
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Mainstream financial theory has largely disregarded the manager's individual role in decision-making.
Traditional finance models typically do not consider the manager and his personal characteristics. The
neoclassical method has dominated mainstream finance for decades, which explains why explanatory
models have not included the human aspect (Lob&o, 2016).Corporate social responsibility reflects a
new role for business in society. The culture of corporate social responsibility has recently begun to
grow quickly among small and medium-sized businesses and huge worldwide corporations. The
proliferation of such ideas has increased the necessity to invest in businesses that use socially
conscious business practices (Guzavicius et al., 2014).

Corruption offences committed by banking institution workers have detrimental effects on each
country's economy and globally (Reznik et al., 2017).The establishment of commercial institutions
historically signifies substantial social innovations driven by political, economic, and cultural
resources and shaped by trial and error in the quest for extensive economic interests (Heng,
2006).Challenges related to information and collective action obstruct vigilant oversight of managerial
performance and permit directors and managers to devise various methods to siphon assets and derive
profits and personal advantages from the organization for their own benefit (Heng, 2006).0On the other
hand, Vutt (2018) thinks that establishing statutory authorization for non-binding shareholder advisory
resolutions would offer essential legal clarity to a system for transparent and accountable shareholder
involvement.

Emerging technologies and novel perspectives are gaining prominence and have the potential to
contest established dialectics. Big data and artificial intelligence are significant tools that have the
potential to transform compliance processes, measurement methodologies, and the fundamental
understanding of compliance itself. Interest in innovative methods of punishment, ranging from
character theory to restorative justice, may also foster a "corporate” model of criminal justice. The
demand for private sector responsibility and accountability should sustain the ongoing discourse
regarding the prosecution and punishment of corporations (Diamantis & Laufer, 2019).

According to Finder and McConnell (2006), recent corporate criminal law enforcement advancements
reveal a significant discretion shift from courts to prosecutors. That illustrates the shift from a time
when judicial discretion regarding Chapter Eight of the U.S. Sentencing Guidelines (“Sentencing
Guidelines for Organizations”) influenced case results to a succession of prosecutorial guidelines,
where current discretionary charging decisions predominantly dictate the nature and severity of
corporate penalties (Nagel & Swenson, 1993; Baer, 2009) Prosecutorial guidelines, elaborated upon
below, have become increasingly significant due to the notable lack of governing case law, statutory
law, and the long-anticipated legal reforms (Fairfax, 2011; Stolz, 1984; Schwartz, 1977).
Methodology

Research Design

This study employs a mixed-methods research design combining quantitative and qualitative
approaches to examine criminalization trends in commercial law (Table 1). The research utilizes a
sequential explanatory design, where quantitative data collection and analysis are followed by
qualitative inquiry to provide deeper insights into the observed patterns.

1258



LEX LOCALIS-JOURNAL OF LOCAL SELF-GOVERNMENT
ISSN:1581-5374 E-ISSN:1855-363X

VoL. 23, No. 10(2025)

Table 1: Research Design Framework

Component Description Purpose

Phase 1:/Statistical analysis of commercial law/ldentify  patterns and  frequency of]
Quantitative cases (2015-2024) criminalization

Phase 2:/Semi-structured interviews and|Explore underlying factors and contextual
Qualitative document analysis elements

Phase 3:|Synthesis  of  quantitative  andDevelop a comprehensive understanding of
Integration qualitative findings criminalization trends

Population and Sample
The study population consists of commercial law cases from federal and state courts in the United
States (Table 2). A stratified random sampling approach ensures representation across different
jurisdictions and types of commercial disputes (Table 3).

Table 2: Sample Distribution

Jurisdiction  |Number  ofiPercenta |Sampling
Level Cases ge  Method
Federal Courts [450 450,  [ouratified
random
State Courts 550 5500  [ovatified
random
Total 1,000 100% |-

Table 3: Case T

pe Distribution

Type of Commercial Dispute Number of Cases |Percentage
Contract Disputes 300 30%
Securities Violations 250 25%
Corporate Fraud 200 20%
Intellectual Property 150 15%

Other Commercial Cases 100 10%

Total 1,000 100%

Case Type Distribution

B Contract

Disputes

® Corporate Fraud

B Other Commercial Cases

B Securities Violations

H Intellectual Property
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Data Collection Methods
The study implements a comprehensive data collection strategy utilizing multiple sources and methods
to ensure data richness and triangulation (Table 4).

Table 4: Data Collection Framework

Method Description Sample Size rl?uratlo

Case Analysis Review of court documents and decisions |1,000 cases rlnzon ths

Expert Interviews Seml-st_ructured interviews with legal 50 _ 4 months
professionals interviews

Document Review Analysis of legislative history and policy|200 6 months
documents documents

k/ﬁ%?rl]g DatabaseA systematic search of legal databases 5 databases |8 months

Data Analysis Methods
The analysis follows a systematic approach combining statistical analysis of quantitative data with
thematic analysis of qualitative data (Table 5).

Table 5: Quality Assurance Measures

Stage Slfiey S, Implementation
Measure

Data et .. ,

. Inter-rater reliability [Minimum Cohen's k > 0.80
Collection
Data Trianqulation Multiple data sources and
Analysis g methods
Interpretation|Expert validation A panel of 5 legal experts
Reporting Peer review Double-blind review process

Limitations and Mitigation Strategies
The methodology acknowledges potential limitations and implements specific strategies to address
them (Table 6).

Table 6: Limitations and Mitigation

Limitation Potential Impact Mitigation Strategy

Access to Sealed Cases [Incomplete data Use of public records and alternative sources
Regional Variations Limited generalizability |Stratified sampling across jurisdictions

Time Constraints Depth of analysis Focused scope and efficient data management
Resource Limitations [Sample size Optimal allocation of available resources

This methodology provides a robust framework for examining criminalization trends in commercial
law while ensuring scientific rigour and practical feasibility.

Results

Overview of Case Distribution

The analysis of 1,000 commercial law cases revealed significant patterns in the criminalization of
commercial disputes across different jurisdictions and case types.
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Table 7: Distribution of Criminal Elements in Commercial Cases (2015-2024)

Year [Total Cases|Cases with Criminal Elements |Percentage YoY Change
2015 |85 12 14.1% -
2016 92 15 16.3% +2.2%
2017 |98 18 18.4% +2.1%
2018 |103 22 21.4% +3.0%
2019|110 28 25.5% +4.1%
2020 |125 35 28.0% +2.5%
2021|128 41 32.0% +4.0%
2022 |132 45 34.1% +2.1%
2023 127 48 37.8% +3.7%
Total 1,000 264 26.4% -

YoY Change™ stands for Year-over-Year Change, which measures the
difference between a value in one year compared to the previous year

Table 8: Types of Criminal Charges in Commercial Cases

Type of Criminal Charge |Frequency |Percentage |Average Severity Score
Fraud 98 37.1% 8.2
Embezzlement 52 19.7% 7.8
Securities Violations 45 17.0% 7.5
Money Laundering 35 13.3% 8.5
Corporate Malfeasance 22 8.3% 6.9
Other White-Collar Crimes |12 4.6% 6.4
Total 264 100% 7.6

Types of Criminal Charges In Commercial Cases

® Fraud B Embezzlement
B Securities Violations H Money Laundering

® Corporate Malfeasance  ®Other White-Collar Crimes
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Presentation of Findings
1. Jurisdictional Analysis
Table 9: Jurisdictional Distribution of Criminalized Commercial Cases

Jurisdiction Number of Cases|Criminalization Rate|/Average Processing Time
Federal Courts 142 31.6% 18.5 months
State Courts - Northeast|35 25.4% 15.2 months
State Courts - South 38 27.8% 16.8 months
State Courts - Midwest |28 23.1% 14.5 months
State Courts - West 21 22.3% 15.9 months
Total/Average 264 26.4% 16.2 months

2. Industry Sector Analysis
Table 10: Distribution by Industry Sector

Industry Sector |Cases |Criminalization Rate |[Average Penalties
Financial Services |82  (35.2% $2.8M

Healthcare 45  (28.4% $1.9M
Technology 38 |25.1% $2.1M
Manufacturing |35  [22.8% $1.6M

Real Estate 32 24.6% $1.8M

Other 32 21.9% $1.4M
Total/Average 264 |26.4% $1.93M

3. Outcome Analysis
Table 11: Case Outcomes and Resolutions

Outcome Type Frequency |Percentage|Average Duration
Criminal Conviction |98 37.1% 22.3 months

Plea Agreement 85 32.2% 15.8 months
Acquittal 45 17.0% 25.4 months
Dismissal 28 10.6% 12.6 months
Pending 8 3.1% -

Total 264 100% 19.0 months

4. Temporal Trends
Table 12: Quarterly Trend Analysis (2023-2024)

Quarter |New Cases |Resolution Rate |Average Penalties
Q1202312 68.4% $1.95M
Q2202314 71.2% $2.12M
Q3202311 65.8% $1.88M
Q4202311 69.5% $2.05M
Average |12 68.7% $2.00M
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5. Penalty Analysis
Table 13: Distribution of Monetary Penalties

Penalty Range [Number of Cases |Percentage [Total Value
< $500K 85 32.2% $28.5M
$500K - $1M |72 27.3% $54.2M
$1M - $5M 58 22.0% $156.8M
$5M - $10M |32 12.1% $235.4M

> $10M 17 6.4% $312.6M
Total 264 100% $787.5M

Key Findings from the Analysis Reveal:

1.A steady increase in the criminalization rate of commercial cases from 14.1% in 2015 to 37.8% in
2023

2.Federal jurisdictions exhibit higher criminalization percentages (31.6%) than state courts, which
average 24.7%.

3.The financial services sector exhibits the highest percentage of criminality at 35.2%.

4.Notable discrepancies in case resolution durations, with criminal convictions requiring the most time
(22.3 months).

5. Collectively, the economic penalties in each case exceed $787.5 million.

The results suggest a unique pattern of increased criminalization in commercial legal matters, with
varying effects across industries, case categories, and jurisdictions.

Discussion

The investigation shows how commercial law criminality has changed over the previous decade,
affecting legal practice and company governance. The percentage of criminal engagement rose from
14.1% in 2015 to 37.8% in 2023, indicating a shift toward stricter commercial conflict enforcement in
response to the 2008 crisis in finance and raised business fraud awareness.Federal jurisdiction had
higher criminalization percentages (31.6%) than state courts, indicating a more aggressive corporate
criminal prosecution strategy. The variation in jurisdiction raises questions about enforcement and
regulations across the legal system.

The financial services sector's high criminalization rate (35.2%) necessitates specific scrutiny. This
concentration of criminal cases presumably indicates heightened regulatory scrutiny and intrinsic
industry dangers. The significant financial penalties, amounting to $787.5 million across all instances,
bolster the assertion that criminal punishments may offer a more effective deterrent than civil remedies
(Laufer, 2006). Nonetheless, this must be weighed against apprehensions of possible over-
criminalization and its effects on legal commercial operations. The disparity in case resolution
durations, especially for criminal convictions (22.3 months), underscores the resource-demanding
characteristics of criminal prosecution in commercial settings. The prolonged length prompts inquiries
regarding criminal enforcement procedures' efficacy and influence on corporate operations (Henning,
2008).

Adopting deferred prosecution agreements and corporate monitoring programs signifies a progression
in enforcement techniques, while their efficacy is still contentious. The growing adoption of these
alternative procedures indicates an acknowledgement that conventional criminal prosecution may not
consistently be the most efficacious method for addressing corporate misbehaviour.
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The study's findings suggest a possible corporate conduct and compliance culture change. The
consistent rise in criminalization rates may impact corporate decision-making more profoundly than
previously acknowledged, especially considering the reputational consequences linked to criminal
prosecutions. International ramifications warrant meticulous examination, particularly in light of the
global character of contemporary trade. In the contemporary global landscape, international trade is
essential for economic progress, fostering cooperation and interdependence among nations. This
complex trading network changes constantly due to economic, political, and technical factors (Li,
2024).

Criminalisation should be studied for its long-term implications on market effectiveness and business
behaviour. The crime pattern in commercial law is anticipated to continue, necessitating adaptations
from legal experts and corporate entities involved. Considering this development, a thorough analysis
of the appropriate balance between alternative regulatory frameworks and criminal enforcement is
necessary.

Conclusion

The criminalization of commercial law is a complex and emerging problem with significant
implications for market regulation and corporate activity. Although our findings are consistent with
the strategic application of criminal sanctions in select circumstances, they underscore the importance
of calibrated enforcement approaches that maximize deterrence while minimizing market disruption.
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